
Legal Considerations in 

Implementation of  DASA 

 



The Context 

 School Principals have a difficult job, 
especially when students allege that they 
have been mistreated by other students. 
Chambers v. N. Rockland Cent. Sch. 
District., 815 F. Supp. 2d 753 (SDNY 2011)  

 Court will avoid second guessing school 
administrators’ decisions and will defer to 
the judgment of those administrations that 
are important to the preservation of order in 
the schools. Barnett v. Johnson City Sch. 
Dist., 2006 WL 3423872, at *5 (N.D . 
N.Y.2006)  
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Issue  #1 

When can a school discipline a student for 

school –related speech without violating his/her 

First Amendment rights? 



Pre-DASA Context 



First Amendment 

Considerations 



“True Threats”  

 Porter v. Ascension Parish School 
Board 

 “Speech is a true threat and 
therefore unprotected if  an 
objectively reasonable person 
would interpret the speech as a 
serious expression of  an intent 
to cause a present or future 
harm.” 

 Must be intentionally communicated 

 

 

 



Tinker v. 
Des Moines 

Mary Beth and John Tinker 



The Tinker Standard 

1.  School may discipline a student for school-
related speech if: 

  there is an actual (or reasonable forecast of) 

substantial disruption of  or interference with 
school activities or the rights of  others 

 

2.  The school policy must be content-neutral. 

 

(Mary Beth and John were vindicated) 

 



Extending Discipline to  

Off-Site Speech – Apply the 

Tinker Standard 

 

Actual (or reasonable forecast of) substantial 

disruption of  or interference with school 

activities or the rights of  others 

 



Analysis 

 intent to communicate 

 sufficient nexus to the school 

 basis for exemption from First Amendment 

protection: 

 -true threat  

 -disruption to learning (Tinker) 

 -otherwise unprotected speech 

 



The DASA Context 
Student 

expression **HARM 

=  

BULLYIN

G 
discipline 

**Affirmative duty (DASA) 



Education Law §12 
 

“No student shall be subjected 
to harassment or bullying by 
employees or students on 
school property or at a school 
function . . . .” 



Education Law §11 
 

7. “Harassment” and “bullying” shall mean the creation of  a hostile 

environment by conduct or by threats, intimidation or abuse, including 

cyberbullying, that (a) has or would have the effect of  unreasonably 

and substantially interfering with a student's educational performance, 

opportunities or benefits, or mental, emotional or physical well-being; 

or (b) reasonably causes or would reasonably be expected to cause a 

student to fear for his or her physical safety; or (c) reasonably causes or 

would reasonably be expected to cause physical injury or emotional 

harm to a student; or (d) occurs off  school property and creates or 

would foreseeably create a risk of  substantial disruption within the 

school environment, where it is foreseeable that the conduct, threats, 

intimidation or abuse might reach school property.  



Dangerous Waters? 
 

NYSED’s “Resource and Promising Practices 
Guide for School Administrators & Faculty” 
http://www.p12.nysed.gov/dignityact/documents/DignityForAllStudentsActGuidance_POSTING.pdf 

 

“It is important to note that the regulation of  off  campus conduct that 
is in the form of  verbal or written speech whether communicated face 
to face, in writing or electronically may implicate the First Amendment 
rights of  the speaker. The extent of  a school’s responsibility and/or 
authority to address off  campus harassment or bullying in  the form of  
speech depends upon the specific facts of  each unique situation. As a 
result, this guidance cannot establish bright line rules.  Rather, districts 
are urged to review each fact pattern with their school attorney to 
determine the proper bounds of  school responsibility and/or authority 
in a particular case.” 



Can BULLYING be protected 

speech??? 

Student Actor 

expression 

BULLYIN

G 
• threats, intimidation or abuse; 

• interfering with a student's educational performance, opportunities or benefits; 

• interfering with a student's or mental, emotional or physical well-being;  

• reasonably causes a student to fear for his or her physical safety;  

• reasonably causes physical injury or emotional harm; 

• foreseeably create a risk of  substantial disruption within the school 

environment. 



When is it protected speech? 

Threats, intimidation or abuse. 

“So long as the threat on its face and in 

the circumstances in which it is made is 

so unequivocal, unconditional, 

immediate and specific as to the person 

threatened, as to convey a gravity of  

purpose and imminent prospect of  

execution, the statute may properly 

be applied.” United States v. Kelner 

 

 

 



When is it protected speech? 

Threats, intimidation or abuse. 

“Intimidation in the constitutionally 

proscribable sense of  the word is a type 

of  true threat, where a speaker directs a 

threat to a person or group of  persons 

with the intent of  placing the victim in 

fear of  bodily harm or death.”  

Virginia v. Black 

 

 



When is it protected speech? 

Threats, intimidation or abuse. 

Fighting words — those which by their very 
utterance inflict injury or tend to incite an 
immediate breach of  the peace. 

 the speaker must address his words directly to a 
specific individual;  

 the encounter must be face-to-face; 

 the words must be likely to provoke the average 
addressee to violence under the circumstances;  

 the threat of  such violent response  

 must be imminent.   

Chaplinsky v. New Hampshire 

 

 



Issue #2 
 When can an administrator be found liable for disciplining or failing 

to discipline a student for harassment or bullying.  

 

 “The standard is not one of negligence, as deliberate indifference 
is more than a mere reasonableness standard that transforms every 
school disciplinary decision into a jury question.” See Valley Cent. 
Sch. Dist., 777 F.Supp.2d at 596. 

 A school district's actions are only deliberately indifferent if they were 
‘clearly unreasonable in light of the known circumstances and 
whether the remedial action followed only after a lengthy and 
unjustified delay. TC v. Valley Cent. Sch. Dist., 777 F.Supp.2d 577, 
596 (S.D.N.Y.2011) (citing Hayut, 352 F.3d at 751). In some 
instances, prompt disciplinary action may show that a school was 
not deliberately indifferent, however, “the sufficiency of the response 
must be considered in light of the known circumstances”. However, 
the parent or victim does not have a right to specific remedial 
measures. Zeno, 2012 WL 5992147.  

 Response to the harassment or discrimination was so “clearly 
unreasonably that a fact finder could draw the inference that the 
defendants wanted the discrimination to continue.” Pruesser v. 
Taconic Hills Cent. Sch. District., 2013 WL 209470.  
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